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Securities Litigation
02 Giv. 2251 (LAP)
: ANVENDED
This Matter Pertains to All Cases : OPI Nl ON AND ORDER
________________________________________ y

LORETTA A. PRESKA, United States District Judge:

Lead counsel for lead plaintiffs and the class (“Lead
Counsel ) have petitioned for reinbursenent of their expenses
incurred in this class action and an all owance of fees in
connection with the settlenent approved at a fairness hearing
hel d on Novenber 9, 2004 (the “Fairness Hearing”). The fees and
expenses requested by counsel were set forth in the notice of
sai d hearing, and no objection was nade by any C ass Menber.?

Lead Counsel have obtained for the Class a recovery of
$300, 000, 000 (the “Settlement Fund”), of which Lead Counsel seek
an award of 7.5% net of approved notice costs and expenses, and
rei mbursenent of litigation expenses in the anount of
$557,580.75. At the Fairness Hearing, | reserved decision as to
the fees and all owances to be nade to Lead Counsel. For the

reasons stated bel ow, attorneys’ fees are awarded to Lead Counsel

*Class Menber” refers to each entity and person who
pur chased the common stock of Bristol-Mers Squibb during the
period Cctober 19, 1999 through March 10, 2003.
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in the anount of 4% of the Settlenent Fund, or $11, 937, 696. 78.

BACKGROUND

The history of this case is set forth in detail in ny

April 1, 2004, Menorandum Opinion and Order. See In re Bristol-

Myers Squibb Sec. Litig., 312 F. Supp. 2d 549 (S.D.N. Y. 2004).

restate only those facts that are pertinent to this notion. On
Sept enber 19, 2001, Bristol-Mers Squibb (“BMS" or the “Conpany”)
announced a $2 billion equity investrment in |InC one pursuant to
whi ch t he Conpany agreed to co-market and develop with I nC one
the cancer treatnent drug, Erbitux. Conpl. ¢ 157.2 However, on
Decenber 28, 2001, the Food and Drug Adm nistration ("“FDA")
informed I nCl one, by way of a “refusal-to-file” (“RTF’) letter,
that the FDA woul d not review the Erbitux Biologics Licence
Application because the data submtted by |InCl one was
insufficient to support fast track approval at that tinme. Conpl.
191 181, 187-88. On March 21, 2002, this action comenced wth
the filing of a class action conplaint asserting that various of
t he Conpany’ s statenents of optim sm about the |InCl one investnent
were false and misleading within the neaning of 8 10(b) of the
Securities and Exchange Act of 1934.

In April 2002, BMS issued its Form 10-K for the year

2 Conpl.” refers to the Consolidated Cass Action Conpl aint
filed on April 11, 2003.



endi ng Decenber 31, 2001, in which it disclosed that certain of
its domestic whol esal ers had built up excess inventory of BMS
pharmaceuti cal products. Conpl. 1Y 113, 123. Al so during April
the SEC began an informal inquiry into BMS whol esal er inventory
bui | dup, which becanme a formal investigation in August 2002.
Compl . 9T 127, 130. On April 11, 2002, various plaintiffs filed
a class action conplaint alleging that the Conpany engaged in “a
systemati c program of noving sales fromfuture periods [into the
current period] in a process of what is sonetines called ‘channe
stuffing.”” April 11 Conpl. 9 35.% 1In late Cctober 2002, the
Company announced that, based on the recent advice of its
accountant, PricewaterhouseCoopers LLP (“PwC’), the Conpany
expected to restate its financial statenments for certain prior
periods. Conpl. § 134; G ayer Decl. Ex. A at 48.* In a
stipul ation signed on Novenber 27, 2002, and filed on Decenber 5,
2002, the parties agreed that an anended consoli dated conpl ai nt
woul d be served two weeks after the Conpany restated its
ear ni ngs.

On March 10, 2003, BMS publicly announced t he expected

scope and substance of its restatenent, which was formally

*April 11 Conpl.” refers to the conplaint filed on Apri
11, 2002, under the caption David Wlner v. Bristol-Mers Squibb
Conpany, et al., 02 Cv. 2827 (LAP).

““Gayer Decl.” refers to the Declaration of Elizabeth
Grayer in Support of Mdtion to Dism ss the Consolidated C ass
Action Conplaint with Prejudice filed on Cctober 14, 2003.
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contained in three anended public filings submtted to the SEC on
March 19, 2003: a Form 10-K/ A for the year ended Decenber 31,
2001, and Forns 10-Q A for the three-nonth periods ended March
31, 2002, and June 30, 2002, (collectively, the “Restatenent”).
Compl . ¢ 2.

The parties entered into a stipulation and order on
April 3, 2003, which nodified the Decenber 5 stipulation to give
Lead Plaintiffs an opportunity to review the Conpany’s amended
2002 10-Q filings. Accordingly, on April 11, 2003, Teachers’
Retirenment System of Loui siana, Louisiana State Enployees’
Retirenment System General Retirenent Systemof the Cty of
Detroit, and Fresno County Enpl oyees’ Retirenent Associ ation
(collectively, “Lead Plaintiffs”) filed the Conplaint.
Def endants noved to dism ss the Conplaint beginning on August 1,
2003. Pursuant to the Private Securities Litigation Reform Act
of 1995 (“PSLRA"), 15 U. S.C. 8§ 78u-4, discovery was stayed during
t he pendency of Defendants’ notions to dismss. Berger/Bl ock
Decl. 7 35.° On Septenber 9, 2003, Lead Plaintiffs filed a
single joint opposition to all pending notions to dismss. Oal
argunment was held on March 29, 2004, and, on March 31, 2004, the

notions to dismss were granted, resulting in dismssal of the

“Berger/Block Decl.” refers to the Joint Declaration of
Daniel L. Berger and Jeffrey C. Block in Support of the Proposed
Settlenent, Plan of Allocation and Application for an Award of
Attorneys’ Fees and Rei mbursenent of Expenses filed on Cctober
19, 2004.



Conpl aint wth prejudice.

Lead Plaintiffs filed a Notice of Appeal on April 28,
2004. Wi le the appeal was pending, the parties engaged in
settl enent discussions which culmnated in the Stipul ati on and
Agreenent of Settlenment executed on July 29, 2004 (the
“Stipulation”). Berger/Block Decl. § 28. Just five days |ater,
on August 4, 2004, the SEC announced the filing of a civil fraud
action against BVS and the sinultaneous settlenment of that
action. Berger/Block Decl. § 31. Since that tine, Lead Counse
and the SEC have worked cooperatively to distribute notices of
settlenent in both cases. Berger/Block Decl. T 32.

Lead Counsel seek an award of attorneys’ in the anount
of 7.5% of the $300, 000,000 Settlenent Fund, m nus $1, 000, 000 in
approved notice costs and $557,580, 75 i n expenses incurred by
Plaintiffs’ Counsel, or $22,383,181.44. The fees sought result
fromtwo negotiations between Lead Plaintiffs and their counsel.
The first negotiation occurred in preparation for the execution
of retainer agreenents with certain of the Lead Plaintiffs.
Berger/ Bl ock Decl. T 48; Lead Pl. Decl. § 14.° That agreenent
provided for a fee of 15%of the total recovery if such recovery

was obt ai ned upon either a decision on a notion to dism ss or

“Lead PI. Decl.” refers to the Joint Declaration of WIIliam
T. Reeves, Jr., Kevin Torres, Ronald Zajac and Roberto Pena in
Support of the Proposed Settlenent, Plan of Allocation and Award
of Attorneys’ Fees and Rei nbursenent of Expenses dated Cctober
12, 2004, and filed on Cctober 19, 2004.
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prior to the commencenent of discovery. Lead Pl. Decl. Ex. 1.
Sonetinme after the Stipulation was entered, “Lead Plaintiffs and
Lead Counsel revisited the retainer agreenment in view of the fact
that the Conpl aint had been dism ssed with prejudice,” and they
agreed to reduce the attorneys’ fees by half, to 7.5% Lead PI.
Meno. at 23,7 Lead PI. Decl. T 15-16, and Berger/Bl ock Decl.

1 49. On Cctober 19, 2004, Lead Counsel filed the present Modtion

for an Award of Attorneys’ Fees and Rei nbursenent of Expenses.

DI SCUSS| ON

A. The St andard

Attorneys who create a common fund from whi ch nenbers
of a class are conpensated are entitled to “a reasonabl e fee--set

by the court--to be taken fromthe fund.” Gol dberger v.

| nt egrated Resources, Inc., 209 F.3d 43, 47 (2d Gr. 2000)

(internal citation omtted). Sinple logic teaches that such a
fee award depl etes the amount by which the class is benefitted.

See Mautner v. Hirsch, 32 F.3d 37, 40 (2d Cr. 1994).

Accordingly, | have a duty “to award fees with noderation and a
jealous regard for the rights of those with an interest in the

fund but who are not before the Court.” Burger v. CPC |Intern,

™Lead PI. Meno.” refers to the Menorandum of Law i n Support
of Lead Plaintiffs’ Mtion for Entry of Judgnent Approving d ass
Action Settlenment and Plan of Allocation and Mdtion for an Award
of Attorneys’ Fees and Rei nbursenent of Expenses filed on Cctober
19, 2004.



Inc., 76 F.R D. 183, 188 (S.D. N Y. 1977).
The Court of Appeals has sanctioned the | odestar and
per cent age net hods for cal cul ati ng reasonable attorneys’ fees in

cl ass actions. Goldberger, 209 F.3d at 50. Under bot h net hods,

the followng factors are used to determ ne what constitutes a
reasonable fee: (1) the risks of pursuing a case; (2) the
conpl exity and uni queness of the litigation; (3) the quality of
representation; (4) counsel’s tinme and effort; (5) the requested
fee in relation to the settlenment; and (6) public policy
consi derations. |d.

The | odestar nethod entails “scrutiniz[ing] the fee
petition to ascertain the nunber of hours reasonably billed to
the class and then multipl[ying] that figure by an appropriate

hourly rate.” 1d. at 47 (citing Savoie v. Merchants Bank, 166

F.3d 456, 460 (2d Cir. 1999)). The resulting |odestar may then
be increased by applying a multiplier based on the factors
enuner at ed above. |d.

The second nethod is the far sinpler percentage nethod,
by which the fee award is “sone percentage of the fund created
for the benefit of the class.” Savoie, 166 F.3d at 460. In
determ ni ng what percentage to award, courts consider the sane
factors used to gauge the appropriate nmultiplier for the

| odestar. ol dberger, 209 F.3d at 47. The percentage is | owered

frequently where the common fund is large in order to avoid a



perceived windfall for plaintiffs’ counsel. Roberts v. Texaco,
979 F. Supp. 185, 195 (S.D.N.Y. 1997).

Typically, courts utilize the percentage nethod and
t hen “cross-check” the adequacy of the resulting fee by applying

t he | odestar nethod. See ol dberger, 209 F.3d at 50. Wen used

merely as a cross-check, the hours docunented by counsel need not
be thoroughly scrutinized, see id., a process that Judge

McLaughlin in Goldberger likened to “resurrect[ing] the ghost of

Ebenezer Scrooge, conpelling district courts to engage in a
gimet-eyed review of line-itemfee audits.” [d. at 49. Courts
typically reduce the percentage of the fee as the size of the
recovery increases and utilize the | odestar nethod to confirm
that the percentage anount does not award counsel an exorbitant

hourly rate. See In re NASDAQ Market-Makers Antitrust Litig., 187

F.R D. 465, 486, 489 n.24 (S.D.N Y. 1998) (internal citations
omtted).

B. Application

The first, and nost inportant, Goldberger factor is

the risk in pursuing the case. See ol dberger, 209 F.3d at 54

(quoting City of Detroit v. Ginnell Corp., 495 F.2d at 448, 471

(2d Cr. 1974)); see also Klein v. Salvi, No. 02 Cv. 1862, 2004

W 596109, at *7 (S.D.N. Y. March 30, 2004) (internal citations
omtted). FromLead Counsel’s perspective, “[t]he npst obvious

risk is the appeal that was pending prior to the Settlenent.”



Lead PI. Meno. at 15. However, it is well-settled that the risk
of the litigation nmust be neasured as of when the case is filed.

See ol dberger, 209 F.3d at 55 (citing D Filippo v. Mrizio, 759

F.2d 231, 234 (2d CGr. 1985); In re Fine Paper Antitrust Litig.,

751 F.2d 562, 583 (3d Cir. 1984)). The risk that Lead Plaintiffs
woul d not prevail on appeal after dism ssal of the Conplaint is,
therefore, irrelevant to this inquiry.

Lead Counsel claimto have faced just two risks at the
i nception of the case: (1) failure to prove Defendants’ intent to
commt fraud; and (2) difficulty in proving the anount of
damages. Lead PI. Meno. at 15. The only fact presented by Lead
Counsel in support of these risks--that the Conplaint was
di smssed for failure to plead scienter adequately--is a
byproduct of hindsight and, consequently, does not denonstrate
that such a risk was present at the time of their filing of a

conpl aint. Goldberger, 209 F.3d at 54; see Lead PlI. Meno. at 15.

In any event, proving scienter is one of the “general hurdles”
facing plaintiffs in alnost every securities case, see

&ol dberger, 2099 F.3d at 54, except, perhaps, where a crimnal
conviction precedes the civil action. Thus, Lead Counsel have
failed to set forth a single fact that was apparent prior to the
commencenent of the case that woul d denpnstrate any unusual
degree of risk in pursuing the action. To the contrary, the

ci rcunst ances preceding the filing of the Conplaint, set out



bel ow i n the di scussion of the conplexities of this litigation,
particularly the Conpany’s restatenent of its financials, support
a finding that this case falls along the | ow end of the continuum
of risk. See id.

Next, | consider the conplexities and uni queness of the
litigation. Lead Counsel cite the necessity of proving the
el enents of securities fraud, the anmount of damages, and the
magni tude of the alleged fraud as evidence of the conplexity of
the litigation. See Lead PI. Meno. at 31. Certainly, managi ng
the large class of plaintiffs and reaching a $300 million
settlement was not a sinple task for Lead Counsel, but, in the
real mof securities class actions, prosecution of this action was
| ess conplex than nost. Al of the alleged mi sstatenments were
easily found in the public record. The public expressions of
optimsmuttered by the Conpany and its officers provided the
bases for the Erbitux clainms and the financials laid bare the
channel -stuffing clains. Simlarly, the clains were precipitated
by public events. The FDA s issuance of the RTF |etter predated
the Erbitux clainms, and the restatenent preceded the channel -
stuffing allegations. Lead Counsel nerely drafted conplaints
setting out roughly chronologically the material in the public
record and all egi ng Defendants’ know edge and scienter. Neither
the facts nor the |l egal and accounting theories were conplicated.

Anmong securities class actions, this case as a whole was neither
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uni que nor conplex. Conpare In re Visa Check/Masternoney Litig.,
297 F. Supp. 2d 503, 523 (E.D.N. Y. 2003) (finding nmagnitude and

conplexities of case “enornous”), aff’d, Wal-Mart Stores, Inc. v.

Visa US. A, Inc., No. 04-0344, 04-1055, 04-1052, 04-0514, 2005

WL 15056 (2d Gr. Jan 04, 2005); In re Sumtono Copper

Litigation, 74 F. Supp. 2d 393, 395 (S.D.N. Y. 1999) (case

i nvol ved “al nost overwhel m ng magni tude and conplexity”); In re
NASDAQ, 187 F.R D. at 474, 488 (finding that “liability in this
case requires proof of an unusually conpl ex conspiracy invol ving
37 Defendants and a ‘checkerboard’ of fact situations and

di sparate periods for each of 1,659 different securities” and
that “the issues were novel and difficult requiring a chall enge
to a long-standing industry practice and the exercise of skill
and i nmagi nation.”).

The quality of representation in this case is not in
dispute and in light of the relatively low | evel of conplexity of
the matter, neither favors nor disfavors counsels’ fee
application.

The fourth Gol dberger factor is the tine and effort

expended by counsel. Pursuant to the PSLRA, discovery was stayed
during the pendency of the nbtions to dismss that resulted in
di sm ssal of the case with prejudice. Berger/Block Decl. T 35.
Al t hough Lead Counsel responded to Defendants’ notions to disniss

and engaged in post-settlenment confirmatory di scovery, Lead Pl
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Meno. at 14, this case is distinguishable fromthose relied on by
Lead Counsel in support of a large fee award. See Lead PI. Meno.

at 26. For exanple, Plaintiffs’ counsel in In re Sumtonp Copper

Litigation, engaged in an investigation that involved the review
and anal ysis of eleven mllion pages of docunents, sone seven
mllion of which were in Japanese, |located in London, Hong Kong,
and Tokyo, and consulted extensively with nore than ten experts
over a period of nore than three years w thout any governnent al
assistance. 74 F. Supp. 2d at 395. Simlarly, counsel in NASDAQ
expended great effort in the necessary analysis of a conplex
conspiracy involving 37 defendants and 1, 659 different
securities. See 187 F.R D. at 474, 488.

Here, Lead Counsel’s pre-Conpl aint investigation
consisted of: (1) interview ng dozens of witnesses famliar with
the facts underlying the Conplaint; (2) reviewing BMS public
filings and discl osures, press coverage, and nmarket anal yst
reports; (3) analyzing the events and transactions alleged in the
Compl aint; (4) consulting with forensic accounting experts; and
(5) retaining and consulting with a damges expert. See Lead P
Meno. at 14. Although Lead Counsel, together with certain
Plaintiffs’ Counsel, reviewed over 2.3 mllion pages of docunents
in confirmatory discovery, Lead Pl. Meno. at 14, clearly, the
record here is lacking the kind of detailed accounting anal ysis

and i npressive docunentary volume that was present in In re
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Sum tono Copper Litigation or the docunentary vol une and

sophi sticated anal ysis present in NASDAQ O course
confirmatory discovery occurred after settlement was agreed to
and, while post-settlenment confirmatory di scovery can serve

i nportant purposes, it has “created a tenptation for |awers to
run up the nunmber of hours for which they can be paid.” See

&ol dberger, 209 F.3d at 48. Gven the timng and circunstances
of this settlement, Lead Counsel have not satisfied their burden
of persuading ne that confirmatory discovery in this case was not
make- wor K.

Wi |l e Lead Counsel certainly expended considerable tine
and effort in reaching the settlenment agreenent set forth in the
Stipulation, it is not thirty tinmes nore difficult to settle a
thirty mllion dollar case as it is to settle a one mllion

dol l ar case. See id. (quoting Union Carbide, 724 F. Supp. at

166). “A lawer’s fee should not be |ikened to a case of

sal vage, where reward is given to the successful finder, often
with little regard to how nuch or how little effort the finder
expended.” Klein, 2004 W. 596109, at *11. The sequence of events
in this case suggests that Lead Counsel’s tine and effort, while
wort hy, does not constitute the sort of extraordinary effort that
mght nmerit a |large percentage fee award (particularly here,
where the Settlenment Fund out of which Lead Counsel will be paid

cont ai ns al nost $300, 000, 000). That the Conplaint had been

13



di sm ssed with prejudice and, while the appeal was pending, the
parties reached a settl enent agreenent that was executed j ust
five days before filing and sinultaneous settlenment of the SEC
action suggests that it was the Conpany’s desire, pronpted by the
SEC, to put its house in order that caused the settlenent, not
any action on the part of Lead Counsel.

Finally, | consider whether public policy favors Lead
Counsel s requested fee award. See id. Although in the abstract
a 4.3 multiplier would not fall outside the spectrum of
mul tipliers that have been deened reasonable in cases relied upon

by Lead Counsel, see Lead Pl. Meno at 29 (citing Maley v. De

G obal Techs. Corp., 186 F. Supp. 2d 358, 371 (S.D.N. Y. 2002)

(4.65 multiplier); Roberts, 979 F. Supp. at 198 (5.5 nultiplier);

Wiss v. Mercedes-Benz of NNA., Inc., 899 F. Supp. 1297, 1304

(D.N.J. 1995) (9.3 nmultiplier)), fee awards shoul d be assessed

based on the unique circunstances of each case. See ol dberger
109 F. 3d at 52. Lead Counsel correctly argue that public policy
supports granting attorneys fees that are sufficient to encourage
plaintiffs’ counsel to bring securities class actions that

suppl enent the efforts of the SEC. See Lead PI. Menob. at 33

(citing Bateman Eichler H Il Richards, Inc. v. Berner, 472 U.S.

299, 310 (1985)). However, attorneys’ fees that anmobunt to nore
than four times the unscrutinized | odestar figure would provide

far nore than sufficient encouragenent to plaintiffs’ counsel,
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i ndeed, would provide a windfall, where there appears, at the
commencenent of the litigation, no nore than the usual risk of
non-recovery. The unique facts of this case support that view,
given the timng of both the Conplaint and the Stipul ation. Lead
Counsel suggest that refusing to grant their requested 7.5% fee?

woul d amount to punishnent that deters future such |awsuits,

8As noted above, the 7.5%fee is the result of
renegotiations with Lead Plaintiffs follow ng dismssal of the
Conmplaint. Contrary to Lead Counsel’s argunent, that the fact
that the 7.5% fee was negotiated with institutional Lead
Plaintiffs, see Lead PI. Menp at 22-23, should not and, here,
does not, lead to the conclusion that this percentage is
presunptively fair. Despite the inprovenents intended by the
PSLRA, “plaintiffs in conmmon fund cases [generally remain] nere
‘figureheads,’” and the real reason for bringing such actions
[remains] ‘the quest for attorneys’ fees.’” Goldberger, 209 F.3d
at 53 (quoting Ralph K. Wnter, Paying Lawers, Enpowering
Prosecutors, and Protecting Managers: Raising the Cost of Capital
in Anerica, 42 Duke L. J. 945, 984 (1993) and citing to PSLRA)
As Judge McLaughlin noted in Gol dberger, neither the defendants
nor the plaintiffs thensel ves have any incentive to expend
resources to object to a fee request: “Defendants, once the
settl ement anount has been agreed to, have little interest in how
it is distributed and thus no incentive to oppose the fee.
| ndeed, the same dynami c creates incentives for collusion—-the
tenptation for the lawers to agree to a | ess than opti mal
settlenment ‘in exchange for red-carpet treatnent on fees.” And
the cl ass nenbers—-the intended beneficiaries of the suit—rarely
object. Wiy should they? They have no real incentive to nount a
chal  enge that would result in only a ‘mnuscule’ pro rata gain
froma fee reduction.” Goldberger, 209 F.3d at 52-53 (internal
citations omtted). The general rule recognized by Judge
McLaughlin that neither plaintiffs nor defendants have nuch
i ncentive to object holds true here where no one has opposed the
fee request (despite the fact that, for exanple, plaintiff New
York State Teachers’ Retirenment System has objected to fee
requests in the past, e.qg., Inre AVMF Bowing Securities
Litigation, 334 F. Supp. 2d 462 (S.D.N. Y. 2004); In re DPL Inc.
Securities Litigation, 307 F. Supp. 2d 947 (S.D. Ghio 2004)). In
any event, the fact that Lead Plaintiffs negotiated a 7.5%fee is
not persuasive here.
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thereby stifling the purpose of securities |laws and | eavi ng harns
W thout redress. Lead PI. Menp. at 33. |f reducing attorneys’
fees to an ampunt that is reasonable in relation to the

di stinctive procedural history and the econonics of this case
anounts to punishnment, “1I amconfident there will be many
attenpts to self-inflict simlar punishment in future cases.” See

In re Visa Check/Masternoney Litig., 297 F. Supp. 2d at 525.

The | odestar figure in this case is $5, 192, 155. 10.
That a fee award of $11,937,696.78 results in a quite reasonable
mul tiplier of 2.29 further convinces nme that this award is

reasonable. See In re Cendant Corp. PRIDES Litiqg., 243 F.3d 722,

742 (3d Gr. 2001) (finding that a survey of cases w th negafunds
over $100 million shows that |odestar multipliers of 1.35 to 2.99
are common) .

Havi ng considered all of the factors set forth in
&ol dberger and havi ng cross-checked the resulting fee by way of
the | odestar nethod, | find that a fee of $11,937,696.78 to be
paid out of the Settlenment Fund is reasonable. Lead Counsel’s
notion for reinbursenent of expenses in the anount of
$557,580. 75, to be paid out of the Settlenent Fund as well, is

al so granted.
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CONCLUSI ON

For the reasons set forth above, Lead Plaintiffs’
Motion for Attorneys Fees and Rei nbursenment of Expenses is

granted, to the extent noted in the foregoing Opinion and O der.

SO CORDERED

Dat ed: New Yor k, New York
March | 2005

LORETTA A. PRESKA, U.S.D.J.
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